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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.1 14. Applicant's submission filed on 13 
February 2009 has been entered. 

Priority 

2. Acknowledgment is made of applicant's claim for foreign priority based on 
applications filed in France on 01 April 2004, 27 January 2004, and 27 June 2003. It is 
noted, however, that applicant has still not filed a certified copy of the applications as 
required by 35 U.S.C. 119(b). 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 22-30 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 
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5. Claim 22 recites the limitation "the polyaxial anchoring member" in line 3. There 
is insufficient antecedent basis for this limitation in the claim. Claim 22 recites the 
limitation "a distal proximal curved wall" in line 8. Since "distal" and "proximal" are 
antonyms, it is unclear how an element can be distal and proximal. 

6. In claim 26, lines 7-8, "the circular wall... integral with the circular cavity" is 
misdescriptive because as disclosed it would appear that the circular cavity is integral 
with the lower lateral wing. 

7. Claim 27 recites the limitation "said deformable part" in line 2. There is 
insufficient antecedent basis for this limitation in the claim. Claim 27 will be considered 
to be dependent on Claim 24 for further examination. 

8. Claim 29 recites the limitation "the resistant coating layer" in line 2. There is 
insufficient antecedent basis for this limitation in the claim. Claim 29 will be considered 
to be dependent on Claim 28 for further examination. 

9. Claim 22 recites the limitation "the resistant coating layer" in line 2. There is 
insufficient antecedent basis for this limitation in the claim. Claim 29 will be considered 
to be dependent on Claim 28 for further examination. 

Claim Rejections - 35 USC § 102 

1 0. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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1 1 . Claims 22, 23, and 26 are rejected under 35 U.S.C. 1 02(b) as being anticipated 

by US 6,267,765 to Taylor et al. (hereinafter "Taylor"). 

a. Concerning claim 22: Taylor discloses a polyaxial anchoring member (see 
Fig. 10-12) comprising a proximal threaded stud (7) and a threaded base portion 
(4 and 5) enabling bony anchoring, the proximal stud articulated with respect to 
the base portion, the threaded base portion comprising a threaded portion (4) for 
bony anchoring, a proximal curved wall (57) with a hemispherical proximal form 
defining a cavity (12), and a collar (5) located between the curved wall and the 
threaded portion at a location suitable for abutting against a pedicula, the 
proximal stud comprising a threaded portion (17 and 19), and a distal head (11), 
the distal head retained in the cavity by the curved wall; a connecting part (3) 
engaged on the threaded stud, the connecting part comprising a rounded section 
(29) connected to two parallel lateral wings (26 and 27) with holes for engaging 
on the proximal stud, a circular wall (55) delineating an internal concave 
spherical face mating with the curved wall of the base portion, the rounded 
section for connecting a linking rod to the anchoring member; and a clamping 
part (8) screwed on the threaded portion of the proximal stud and clamping 
against an upper one of the wings of the connecting part, wherein, the circular 
wall delineating the internal concave spherical face (28) bears against the curved 
wall of the base portion (see Fig. 12), an amount of multidirectional backlash of 
the proximal stud being limited by a lowermost surface of the circular wall (27) 
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abutting against an upper surface of the collar (seen in Fig. 1 0; embodiment seen 
if Fig. 12 capable of functional requirement). 

b. Concerning claim 23 and 26: The wall of Taylor can be considered 
deformable to some extent. Taylor further discloses a collar (14) on the proximal 
stud with axial stop surface (13); a portion of (10) can be considered a circular 
cavity; and the circular cavity engages the collar of the proximal stud (see Fig. 
12). 

Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1 3. Claims 28-30 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Taylor in view of US 5,549,690 to Hollister et al. (hereinafter "Hollister"). 

Taylor discloses the claimed invention but not the resistant coating layer. 

Hollister suggests having a resistant coating layer, which can be ceramic or 
titanium nitride, on articulating surfaces which improve the performance of an implant 
(see col. 12, 1. 18-24). 

It would have been obvious to someone of ordinary skill in the art at the time of 
the invention to include a resistant coating layer in the invention of Taylor, in view of 
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Hollister, in order to improve the performance of the articulating surfaces. 

Response to Arguments 

14. Applicant's arguments with respect to claims 22, 23, 26, and 28-30 have been 
considered but are moot in view of the new ground(s) of rejection. 

1 5. The examiner agrees that Rivard does not disclose the circular wall (56) mating 
and bearing against a curved wall of the anchoring member (20). 

Allowable Subject Matter 

16. Claims 24, 25, and 27 would be allowable if rewritten to overcome the 
rejection(s) under 35 U.S.C. 112, 2nd paragraph, set forth in this Office action and to 
include all of the limitations of the base claim and any intervening claims. 

1 7. The following is a statement of reasons for the indication of allowable subject 
matter: The closest prior art of record to the claimed invention is Taylor and US 
6,554,831 to Rivard (hereinafter "Rivard). Taylor does not disclose or suggest a circular 
wall that delineates an internal concave spherical face and comprises a washer and 
deformable part as claimed (see claim 24). The circular wall (55) of Taylor is integral to 
the lower wing and there is no suggestion in the prior art to modify Taylor to have a 
separate circular wall comprising a washer and deformable part. Rivard does not 
disclose the circular wall mating and bearing against a curved wall of the anchoring 
member and specifically includes a space (58) between the surfaces to allow 
angulation. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JAY R. SIGLER whose telephone number is (571)270- 
3647. The examiner can normally be reached on Monday through Thursday from 8 AM 
to 4 PM (EST). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas C. Barrett can be reached on (571) 272-4746. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Jay R Sigler/ /Thomas C. Barrett/ 

Examiner, Art Unit 3775 Supervisory Patent Examiner, Art 

Unit 3775 



